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STATEMENT OF QUESTIONS PRESENTED 


> > 


i. Whether, in his closing argument, the prosecutor, 
dy referring with particularity to appellant's counsel's 
failure to cross-examine a material witness for the 
prosecution as to a signed statement of the witness produced 


or inspection pursuant to the requirements of the Jencks 


Rule and Act (18 U.S.C. 83500), went beyond the bounds of 


proper closing argument, causing prejudice to the appellant, 
and necessitating reversal of the judgment and remand of 
the case for a new trial. 

2. Whether, in view of the presence of several other 
persons at the time when and in the apartment where the 
offense was allegedly committed, the Government sustained 
the burden of proving corroboration of the alleged “corpus” 
delicti" by relying solely on the testimony of the complain- 
ing witness! mother, without calling any of such other 
persons. 

3. Whether the Government proved the commission of 


the alleged crime beyond a reasonable doubt. 
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JURISDICTIONAL STATEMENT 
Appellant, Cooper W. Gibson, appeals in forma pauperis 
from a judgment of the United States District Court for the 
District of Columbia on March 10, 1967, after a trial before 
Judge John J. Sirica, and a jury, on January 19, 23 and 24, 
1967. 
The judgment adjudged the defendant guilty upon his 


plea of not guilty and a verdict of guilty of the offense 


of violation of Title 22, D.C. Code, Section 3501(a), as 
charged in a one-count indictment filed May 9, 1966. 

The indictment charged the defendant with taking 
immoral, improper and indecent liberties on April 3, 1966, 
with one David Ingram, a boy about eleven years of age, with 
criminal intent. 

The defendant was sentenced to imprisonment for one 
year to four years. Bond pending appeal was set at $2,000, 
in default of which defendant was committed to jail. 

On March 13, 1966, Judge Sirica granted appellant, on 
his motion, leave to appeal without prepayment of costs and 


with appointed counsel; and on March 14, 1967, the Judge 


referred appellant's request for appointment to this Court 


which thereafter appointed the undersigned to represent 
appellant in this case. 

On June 22, 1967, by order of this Court, appellant was 
admitted to bail conditionally pending the disposition of 


this appeal, under a personal recognizance bond of $1,000. 


CONCISE STATEMENT OF THE CASE 
IE « 
The offense was allegedly committed in the bathroom of 
the two-bedroom, living room, kitchen and bath apartment in 
which the complaining witness resided with his mother and 


stepfather. The time of the occurrence was 4:00 a.m., on 


Sunday, April 3, 1967. 

A party ("get-together") had been in progress since 
about 1:00 a.m. There were 11 persons in the apartment, 
including two minors, the complaining witness and pnocher 
boy 11 years of age, whose parents were at the get-together. 
The complaining witness had been allowed to get out of bed, 


dress and join the group when the other boy arrived. | 


The alleged offense (the "corpus delicti") is described 


in the transcript. It was a disgusting act of sexual) per- 
version, as related by the complaining witness, and for the 
sake of decency it is unnecessary to describe it nere, (1) 

ghe mother of the complaining witness, at the trial, 
testified she became "suspicious", heard an outcry, and 
"busted" into the bathroom. She was called by the Govern- 
ment to corroborate the complaining witness. 

Only the complaining witness and his mother were 
called by the Government to establish the "corpus delicti". 
There was but one other government witness, a Metropolitan 
police officer, member of the Sex Squad, who placed the 
appellant under arrest and caused statements to be talten, 
later on, from the complaining witness and his mother. He 


had no personal knowledge of the "corpus delicti", was not 


(1) Specific transcript reference to the description of the 


alleged offense as related by the complaining witness 
is included in the Argument, Point ITI. 
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present when the mother and son were interviewed at police 
headquarters at a later hour on Sunday, nor when the 
complaining witness made and signed a statement there on 
Monday. 

It should be stated that at the time of the alleged 


offense, 3 of the adults were asleep; one, a woman, lying 


across one of the beds, (i.e., that of the complaining witness) 


in the bedroom shared by complaining witness with his uncle; 
the uncle, in the other bed in that same room; and the step- 
father, in his own bedroom. According to the testimony of 
the Government, the woman and the stepfather were aroused 
almost immediately after the commission of the alleged 
offense. It does not appear with certainty whether or not 
the uncle was also aroused. 

It is undisputed that the appellant and his wife left 
the apartment for their home immediately after the offense 
was allegedly committed, and they voluntarily returned after 
a telephone conversation with the boy's mother. Police 
officers arrived at the apartment concurrently with the 
appellant and his wife, and appellant was accused and placed 
under arrest. This took place about a half hour to an hour 
after the departure of the appellant and his wife from the 


scene of the party and the alleged offense. 
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It was undisputed that the adults at the party had 


been drinking. 

At the trial, appellant testified in his own behalf, 
as did his wife. At this point it suffices to say that 
appellant denied any wrongdoing, and he and his wife both 
testified he was not accused by the complainant and his 
mother until they reached home when, at their hostess! 
request, appellant telephoned her to announce their gafe 


arrival. When accused, so they testified, appellant |return- 


ed immediately with his wife. 


IEIE 4 

At the trial, in the course of his examination of the 
complaining witness, appellant's counsel showed the witness 
his signed statement and cross-examined him about it, as he 
stated, to refresh his recollection, not to impeach him. 
Later, he cross-examined the mother extensively, without 
referring to any statement by her, but on redirect, the prose- 
cutor elicited from her testimony that she gave a written 
statement to the police when her son did. Later, appellant's 
counsel in cross-examining the Metropolitan police officer, 
brought out the fact that they had not given written state- 
ments on Sunday but had returned to police headquarters the 


following day, and gave such statements. 
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Thereafter, in course of the trial, because of what he 
conceived to be inconsistence in the testimony of the son and 
the mother, appellant's counsel was granted access to the 
grand jury minutes and had marked for identification state- 
ments made by the boy, his mother and the police officer. 
After colloquy with the Court and prosecutor, appellant's 
counsel was allowed, for impeachment purposes, to read to the 
jury excerpts from ‘the boy's testimony before the grand jury. 
For reasons which he explained to the Court and prosecutor, at 
the Bench, he elected not to use certain excerpts from the 
testimony of the mother and the police officer. 

In the Government's rebuttal argument to the jury, the 
prosecuting attorney made the following statements. (Tr. 


117-8): 


"* * he (appellant's trial counsel) tried as he might 


to impeach these witnesses (i.e. the son and mother). David 
with his April 3rd statement, statement made contemporaneously 
with the police department. 

"Mr. Hickey: Your Honor, this is the April 4th state- 


"The Court: All right. The jury will have to rely on 
their own recollection. 

"Mr. Glanzer: April 4th statement, tried to impeach 
and couldn't do it. Read through the grand jury minutes of 
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April 26 and come up with three items, her claims on variance 


(sic) with testimony none of which go to the heart of! the 
case before you. None of it. 


"As a matter of fact they corroborate what David said. 


You_recall Mrs. Matthews made a statement on April Ath also. 
No impeachment with that statement (emphasis supplied) . 

"Mr. Hickey: Objection, Your Honor. That statement is 
not in evidence. 

"The Court: Now, no statement in evidence from Mrs. 
Matthews, that is correct, so I don't take it you are arguing 
what was in that statement? 

"Mr. Glanzer: No, Your Honor. 

"The Court: Proceed." 

The grounds of appeal set out in appellant's petition 
for leave to appeal in forma pauperis are: "Insufficient 


evidence to Support Verdict - Insufficient Corroboration - 


Prejudicial Summation by Prosecutor." 


STATEMENT OF POINTS 
1. The prosecuting attorney's argument with reference 
to the omission of the appellant's attorney to impeach the 
complaining witness' mother by her April 4, 1966 statement was 
prejudicial, violated appellant's right to a fair trial, and 
necessitates a new trial, upon the authority of this Court's 


decisions in prior cases. 


age 


2. The charge in this type of case is one that is 
easily made, difficult of proof, and still more difficult 


to defend against. Hence corroboration as to the "corpus 


delicti" is required and the burden was on the Government to 
corroborate the testimony of the complaining witness. 

Corroboration by the mother in this case was insuffici- 
ent. The Government limited itself to a "bare bones" prima 
facie case, calling only one witness. When her testimony was 
weakened on cross-examination and refuted by the defense, the 
Government left it at that, despite availability of a number 
of other prospective witnesses. Hence it failed to sustain its 
burden in the particularized circumstances of this case. 

3. The evidence was insufficient to support the verdict 
and judgment of guilty. 


SUMMARY OF ARGUMENT 

Point I. The prosecuting attorney, in his closing 
argument, attempted to bolster the testimony of the sole 
corroborating witness by referring to appellant's counsel's 
failure to attempt to impeach her testimony by using her prior 
written statement made available to the defense in compliance 
with the Jencks Act. By so doing, he contravened the rule 
laid down in decisions by this Court and necessitated reversal 
and a new trial. He compounded his error by telling the jury 


the defense was an attempt to "lure" and "hoodwink" them. 
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Point II. In this type of case, a sex case, corrobora- 
tion is essential. Here it is shown upon analysis of | the 
| 
particularized circumstances, that the government failed to 


meet the requirements of proof of corroboration. 
| 


Point III. Since the Government failed to meet its 


burden of proof with respect to the essential element of the 


| 
| 
case, corroboration, appellant's guilt was not established 


beyond a reasonable doubt. 


ARGUMENT 
POINT I 


| 
PREJUDICIAL ARGUMENT OF PROSECUTOR : 
With respect to Point I, appellant desires the Court to 
read the following pages of the reporter's transcript: Vol. 
I, Tr. 32-36; Vol. II, Tr. 36; 38; 4e-4h; 106-8; 117-8; and 
130-1. 
In summary of the facts on this point, reference is 
made to Section II of the Statement of the Case, supra, which 
need not be repeated here. The transcript will establish that 
appellant's counsel, in cross-examining the complaining witness, 
made use of his statement of April 4th and later impeached 
his testimony in certain material respects by quoting excerpts 
from the boy's April 26th testimony before the grand jury. 
He vigorously cross-examined the boy's mother, the 
witness called by the Government to provide corroboration, 


without reference to her statement of April 4. He did, on 


recross, refer to that statement, but only after the prosecuting 
attorney had brought out on redirect that she made a written 
statement on April 3rd. This date was erroneous, and 
appellant's counsel was obliged to correct it on recross, to 
the proper date, Monday April 4th, his sole reference to her 
written statement. 

Corroboration in this type of case is a vital element 
of the Government's case, as the Trial Court pointed out 
clearly in its charge to the jury. See Point II, infra. Hence 


the prosecuting attorney's statement on argument, quoted in 


the Statement of the Case, was clearly prejudicial. Reichert 


v. United States, 123 App. D.C. 294, 359 F(2d) 278 (1966); 
Johnson v. United States, 121 App. D.c. 19, 347 F(2da) 803 
(1965). Cf. Belton v. United States, 104 App. D.C. 81,84, 259 
F(2a) 811, 814 (1958) (en banc). 

It is submitted that Reichert and Johnson are on all 
fours with this case, and require a reversal and remand for 
new trial. 

See, also, Stewart v. United States, 101 App. D.C. 51,55; 
2u7 F(2d) 42, 46 (1957) (en banc) (opinion of Judge Bazelon) . 
The prosecuting attorney compounded his error when, in con- 
cluding his argument, he told the jury the appellant's whole 
testimony was "a recent fabrication designed to lure you and 


hoodwink you * * *" (Tr. 120, Vol. II). 
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In our view, this prejudicial error, to which the 
appellant's trial counsel duly objected, disposes of this 
case, rendering consideration of the remaining points | 


unnecessary. 


POINT II 


THE GOVERNMENT FAILED TO SUSTAIN THE BURDEN : 
OF CORROBORATION 


With respect to Point II, appellant desires the Court 
to read the following pages of the reporter's transcript: 
Vole I, Tre (27—3ie 33-30) lo) Vole Lisanti 10-27, 41, 
50-56, 59-93. | 

The "corpus delicti" as testified to by the Compiler: 
witness is to be found in the transcript at folio 7, Volume I. 

Without corroboration, of course, this testimony is in- 
sufficient to make out a prima facie case. Corroboration was 
essential. The Trial Court so ruled, and correctly charged 
the jury to that effect. In the words of the Court: : 
"Corroboration is required, ladies and gentlemen of the jury, 
because in this type of case the charge is one that is easily 
made, it is difficult for the government to prove, but it is 
still more difficult to defend against." Tr. 131, vol | II. 

See: Wilson v. United States, 106 App. D.C. 226, 271 


F(2d) 492 (1959); Jones v. United States, 97 App. D.C. 291, 
231 F(2a) 2h (1956). | 


On the critical matter of corroboration, the Government 


called only the mother of the complaining witness. 


She testified to the formal requisites of a prima facie 


case of corroboration, and the Government left it at that, 
calling no other witness, in chief or in rebuttal. 

At the time of the alleged offense, there were in the 
apartment 11 persons, 7 in addition to the complaining witness, 
his mother, the appellant and his wife. These were all adults, 
save one. They were Mr. and Mrs. Butler, their ll-year-old 
son Douglas, and Mrs. Butler's brother; the complaining witness’? 
stepfather and uncle; and a woman, Marilyn Kilpatrick. None 
of these seven was called by the Government, either in chief 
or in rebuttal. 

Since the mother admittedly made out a prima facie case 
of corroboration on her testimony in chief, omission to call 
any other witness for the Government in corroboration is perhaps 
only a matter of trial tactics, with which this Court can hardly 
concern itself. But omission to call any of these persons in 
rebuttal is a different matter, because, (1) testimony of the 
Government's sole corroborating witness was materially weakened 
on cross-examination; and (2) testimony of the appellant's wife 
and the appellant himself squarely controverted the mother and 
son, was in no degree weakened on cross-examination, and, as 
it included relation of incidents occurring in the apartment 


immediately following the event, was subject to refutation by 
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rebuttal witnesses, if fabricated. Thus, they testified no 
accusation was made at the apartment prior to their leave- 
taking--totally at variance with the testimony of the mother, 
who testified that she accused appellant to Mrs. Butler, her 
own husband, and appellant's wife immediately after the alleged 
offense. In these circumstances, testimony of others as to 
what took place in the partment immediately after the lalleged 
offense was certainly important, admissable, and we believe, 
essential to fulfillment of the Government's burden in this 


case. 


To return, then, to the mother's testimony, in chief, 


in corroboration. It made out a prima facie case, because 
she testified that when she "busted" into the Deacon she 
witnessed the "corpus delicti" with her own eyes. 

But, on cross-examination, doubt was cast on the veracity 
of this testimony. She then testified that when she entered 
the room she said "what is going on here"; that appellant said 
he was trying to get her son to get his girl friend; and that 
she said to appellant "he shouldn't be doing that because the 


son was only a child." fr. 13, Vol. II. 


If she actually witnessed the "corpus delicti", this 
catechising of and remonstrance to the appellant for a far 
lesser dereliction than that she claims to have witnessed is 


pointless, to say the least. 
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Moreover, she further testified that when her son 
returned to the bathroom after, on her orders, attempting to 
arouse his stepfather, he told her what appellant had done. 
Tr. 15, Vol. If. This, too, is pointless if she had herself 
witnessed the act. 

Moreover, her account of the events immediately follow- 
ing conflicted in a material respect with that of her son. 
She said she herself called the police. He testified posi- 
tively that he did so, at her direction, and included in his 
account the details of looking up the number in the telephone 
book, as well as naming the Police Precinct (Second) which he 
said he called. 

In this state’ of the record, and there it was left by 
the Government despite the availability of rebuttal witnesses, 
we submit that the Government failed to carry the burden of 


corroboration. As Judge Sirica said "in this type of case 


the charge is one that is easily made, it is difficult for the 


government to prove, and it is still more difficult to defend 
against." In this case the Government simply defaulted. 

Nor can it be said that the witnesses were equally avail- 
able to the defense. Corroboration is one of the essentials 
of the Government's case and it cannot shift its burden onto 


the defendant on any excuse of "equal availability". 
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POINT III 


THE EVIDENCE WAS INSUFFICIENT TO SUPPORT THE 
VERDICT AND JUDGMENT 


It follows from what has been said in Point II that 
the evidence was insufficient to support the verdict and 
judgment of the Court below. Corroboration was an essenti- 
al element in the Government's case and was not established. 
The jury was left to speculate, and in this type of cage, 
where the charge in itself is peculiarly prejudicial to the 
defendant, insufficient corroboration leaves the defendant 
at the mercy of the natural abhorrence of the jury for ‘the 
offense charged. 

In this case, the Government defaulted in meeting the 
difficulties of its task of corroboration, as, if the | 
offense was committed, there were witnesses available who 
should have enabled the Government fairly to carry its 
| 
This Court stated in Kelly v. United States, 90 App. 


burden. 


| 
D.C. 125, 194 F(2d) 150 (1952); "The case before us lies 


in the field in which our courts have traditionally been 


unusually skeptical toward the accusation. This has been 


true of all the so-called sex offenses." 
| 
| 
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In these circumstances, the judgment should be reversed. 
| 


The Government failed to prove the appellant's guilt b 


a reasonable doubt. 
Respectfully submitted, 


Joseph Pp. Tumulty, Jr., 
1317 F Street, N. W., | 
Washington, D. C. 20004 
Attorney for Appellant 
(By Appointment of This Court). 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1) Whether two remarks in the prosecutor’s closing 
iargument deprived appellant of a fair trial when (a) as 
ito the first, it was clear that the prosecutor was arguing 
‘that his witness was unimpeached, and, furthermore, any 
‘chance that the jury was under the misconception that 
the prosecutor instead was testifying as to the contents 
of an unadmitted prior statement by the witness was 
promptly eliminated by the court and the prosecutor him- 
self; (b) the second remark, a characterization of appel- 
\lant’s testimony, was based on evidence given at trial? 

2) Whether there was sufficient corroboration of the 
‘erime of taking indecent liberties with a minor child when 
the victim’s mother testified that she “busted” into the 
‘bathroom and saw appellant with his trousers down to 
his knees, his sexual organ exposed, and his hand bend- 


ing down the head of the boy? 
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COUNTERSTATEMENT OF THE CASE 


On January 19, 23, and 24, 1967, appellant was tried 
by a jury before District Court Judge John J. Sirica, 
under a one-count indictment charging a violation of 22 
D.C. Code § 3501(a) by taking indecent liberties with a 
minor child, eleven-year-old David Ingram. The jury re- 
turned a verdict of guilty and on March 10, 1967, appel- 
lant was sentenced to a term of imprisonment of one to 
four years. 

The Government opened its case when David Ingram 
took the stand and was qualified by the trial court to 


(1) 


2 


testify. He stated that on Sunday, April 3, 1966, he was 
eleven years old and lived with his mother and stepfather, 
Mr. and Mrs. Matthews, in a two-bedroom apartment in 
which he shared a bedroom with an uncle (I Tr. 4, 9). 
Prior to that date David had known appellant for about 
six months (I Tr. 5). On Saturday morning, April 2, 
1966, appellant offered to take David to the movies but 
the offer was not accepted (I Tr. 8). That night at about 
nine p.m., David was sent to bed (I Tr. 6). As the night 
went on, a party (“get-together”) developed, as people 
showed up at the Matthews’ apartment.2 When Mr. and 
Mrs. Butler arrived with their eleven-year-old son, Doug- 
las, David was allowed to get up, dress, and join the 
party (I Tr. 10-11.) Later on, the rest of the party had 
gathered in the kitchen while David, Douglas, and appel- 
lant were in the parlor playing records. Appellant sent 
Douglas out of the parlor into the kitchen, pulled his own 
trousers down, sat down on the sofa beside David, and 
tried to get David to perform an act of oral sodomy on 


him. Appellant placed his hand around David’s neck, but 
the boy broke away and went into the kitchen where his 
mother was. (I Tr. 5-6, 14, 16.) At about four a.m. 
David was sent to bed by his mother and he went into 
the bathroom to change into his pajamas (I Tr. 19-21). 
Appellant entered the bathroom and this time pulled down 
his trousers, grabbed David by the neck, and forced his 


1The trial proceedings on January 19, 1967, are recorded in 
volume I of the transcript, hereinafter denominated I Tr; the 
transcript for January 23-24, 1967, is denominated II Tr. 


2The following were present at the Matthews’ apartment at 
sometime during the night of April 2-3, 1966: David Ingram and 
his mother, Mrs. Mahafney Matthews; an uncle of David’s (I Tr. 
20); David’s stepfather, Mr. Matthews (I Tr. 41); Mr. and Mrs. 
Butler, Mrs. Butler’s brother, and the Butler’s young son, Doug- 
las (II Tr. 4); appellant and his wife (I Tr. 41); Marilyn Kirk- 
patrick (II Tr. 67). Mr. Matthews went to sleep in his bed shortly 
after he arrived with the Butlers (II Tr. 5). Mrs. Butler went to 
sleep on David’s bed at about 1:30 a.m. (II Tr. 5). David’s uncle 
apparently was asleep in the other bed in David’s bedroom (I Tr. 
20). 


penis against David’s lips (I Tr. 7, 21, 25). David cried 
out “stop, stop” and his mother came into the bathroom 
whereupon appellant jumped up, turned to the commode, 
and attempted to urinate. His mother sent David to 
awaken his stepfather, who was by then asleep in his own 
bedroom. Failing to awaken the stepfather, David re- 
turned to the bathroom where in the presence of appel- 
lant he told his mother what had happened in the bath- 
room. Appellant then got his coat and wife and rushed 
out of the apartment. (I Tr. 7, 21, 26, 35.) 

David Ingram’s mother, Mrs. Mahafney Matthews, 
tock the stand and testified that at about one a.m. on 
April 3, 1966, appellant called on the telephone and then 
came over to the Matthews’ apartment with his wife. 
Shortly thereafter, Mrs. Matthews’ husband and Mr. and 
Mrs. Butler, Mrs. Butler’s brother, and the Butler’s young 
son, Douglas, arrived. David was then allowed to get out 
of bed. (I Tr. 41; II Tr. 3-4.) At about 2:30 a.m. most 
of the people were in the kitchen when Douglas came 
into the kitchen from the living room. Mrs. Matthews 
then went into the living room to get the volume of the 
record player turned down and noticed David and appel- 
lant seated on the sofa. After she returned to the kitchen, 
David came into the kitchen. Then everyone went into 
the living room. (I Tr. 41; II Tr. 5-6.) At about four 
a.m. Mrs. Matthews told David to go to bed. She later 
saw appellant peek into the living room at her and then 
disappear. That aroused her suspicion, so Mrs. Matthews 
got up and went into David’s bedroom. When she was 
in the bedroom she heard David yell “stop, stop” from 
the bathroom and she ran and “busted” open the bath- 
room door (I Tr. 41; II Tr. 8-11.) There she saw appel- 
lant with his pants down at his knees, his sexual organ 
exposed, and his hands on David’s head, bending it down 
(I Tr. 41; II Tr. 11). Appellant jumped when she en- 
tered (II Tr. 11). She asked her son “what are you 
doing,” but he was too frightened to answer. She then 
sent her son to get his stepfather. Appellant told her 
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testify. He stated that on Sunday, April 3, 1966, he was 
eleven years old and lived with his mother and stepfather, 
Mr. and Mrs. Matthews, in a two-bedroom apartment in 
which he shared a bedroom with an uncle (I Tr. 4, 9).* 
Prior to that date David had known appellant for about 
six months (I Tr. 5). On Saturday morning, April 2, 
1966, appellant offered to take David to the movies but 
the offer was not accepted (I Tr. 8). That night at about 
nine p.m., David was sent to bed (I Tr. 6). As the night 
went on, a party (“get-together”) developed, as people 
showed up at the Matthews’ apartment? When Mr. and 
Mrs. Butler arrived with their eleven-year-old son, Doug- 
las, David was allowed to get up, dress, and join the 
party (I Tr. 10-11.) Later on, the rest of the party had 
gathered in the kitchen while David, Douglas, and appel- 
lant were in the parlor playing records. Appellant sent 
Douglas out of the parlor into the kitchen, pulled his own 
trousers down, sat down on the sofa beside David, and 
tried to get David to perform an act of oral sodomy on 


him. Appellant placed his hand around David’s neck, but 
the boy broke away and went into the kitchen where his 
mother was. (I Tr. 5-6, 14, 16.) At about four a.m. 
David was sent to bed by his mother and he went into 
the bathroom to change into his pajamas (I Tr. 19-21). 
Appellant entered the bathroom and this time pulled down 
his trousers, grabbed David by the neck, and forced his 


1The trial proceedings on January 19, 1967, are recorded in 
volume I of the transcript, hereinafter denominated I Tr; the 
transcript for January 23-24, 1967, is denominated II Tr. 


2The following were present at the Matthews’ apartment at 
sometime during the night of April 2-8, 1966: David Ingram and 
his mother, Mrs. Mahafney Matthews; an uncle of David’s (I Tr. 
20); David’s stepfather, Mr. Matthews (I Tr. 41); Mr. and Mrs. 
Butler, Mrs. Butler’s brother, and the Butler’s young son, Doug- 
las (II Tr. 4); appellant and his wife (I Tr. 41); Marilyn Kirk- 
patrick (II Tr. 67). Mr. Matthews went to sleep in his bed shortly 
after he arrived with the Butlers (II Tr. 5). Mrs. Butler went to 
sleep on David’s bed at about 1:30 a.m. (II Tr. 5). David’s uncle 
apparently was asleep in the other bed in David’s bedroom (I Tr. 
20). 
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penis against David’s lips (I Tr. 7, 21, 25). David cried 
out “stop, stop” and his mother came into the bathroom 
whereupon appellant jumped up, turned to the commode, 
and attempted to urinate. His mother sent David to 
awaken his stepfather, who was by then asleep in his own 
bedroom. Failing to awaken the stepfather, David re- 
turned to the bathroom where in the presence of appel- 
lant he told his mother what had happened in the bath- 
room. Appellant then got his coat and wife and rushed 
out of the apartment. (I Tr. 7, 21, 26, 35.) 

David Ingram’s mother, Mrs. Mahafney Matthews, 
tock the stand and testified that at about one a.m. on 
April 3, 1966, appellant called on the telephone and then 
came over to the Matthews’ apartment with his wife. 
Shortly thereafter, Mrs. Matthews’ husband and Mr. and 
Mrs. Butler, Mrs. Butler’s brother, and the Butler’s young 
son, Douglas, arrived. David was then allowed to get out 
of bed. (I Tr. 41; II Tr. 3-4.) At about 2:30 a.m. most 
of the people were in the kitchen when Douglas came 
into the kitchen from the living room. Mrs. Matthews 
then went into the living room to get the volume of the 
record player turned down and noticed David and appel- 
lant seated on the sofa. After she returned to the kitchen, 
David came into the kitchen. Then everyone went into 
the living room. (I Tr. 41; II Tr. 5-6.) At about four 
a.m. Mrs. Matthews told David to go to bed. She later 
saw appellant peek into the living room at her and then 
disappear. That aroused her suspicion, so Mrs. Matthews 
got up and went into David’s bedroom. When she was 
in the bedroom she heard David yell “stop, stop” from 
the bathroom and she ran and “busted” open the bath- 
room door (I Tr. 41; II Tr. 8-11.) There she saw appel- 
lant with his pants down at his knees, his sexual organ 
exposed, and his hands on David’s head, bending it down 
(I Tr. 41; II Tr. 11). Appellant jumped when she en- 
tered (II Tr. 11). She asked her son “what are you 
doing,” but he was too frightened to answer. She then 
sent her son to get his stepfather. Appellant told her 
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that he was attempting to get David to go get appellant’s 
girl friend. (I Tr. 42; II Tr. 12-13.) Unable to awaken 
his stepfather, David returned to the bathroom where in 
appellant’s presence he told his mother what had hap- 
pened in the bathroom (I Tr. 42; II Tr. 14-16). She 
asked her son, “did he put it in your mouth?”, and David 
answered, “No, but he put it around his mouth, rubbed 
it on his mouth” (II Tr. 15). Mrs. Matthews then went 
to her husband and although she managed to awaken him, 
he was in a daze. She went into the kitchen and saw 
appellant talking to his wife who was crying. Appellant 
and his wife then rushed out the door. (I Tr. 42; II Tr. 
17-21.) Mrs. Matthews then told Mr. Butler what had 
transpired. Appellant twice called back and told Mrs. 
Matthews not to call the police, but she already had done 
so and told him that. (I Tr. 42; II Tr. 27.) Appellant 
and his wife returned to the Matthews’ apartment at 
about the time the police arrived (I Tr. 42; II Tr. 27). 

Sergeant Robert DeMilt, Investigator, Sex Squad, 
Metropolitan Police Department, testified that he was dis- 
patched to the Matthews’ apartment at about 5:40 a.m. 
on April 3, 1966. Shortly after the arrival of Sergeant 
DeMilt and his partner, the appellant also arrived. (II 
Tr. 38-40.) Sergeant DeMilt stated that after the con- 
frontation of appellant with the complainant and the wit- 
ness, he placed appellant under arrest. Thereupon appel- 
lant got boisterous and had to be restrained. (II Tr. 93.) 

At the close of the Government’s case, appellant moved 
the trial court for a judgment of acquittal. This motion 
was denied as was appellant’s renewed motion at the close 
of all the evidence. 

The wife of appellant, Gloria Gibson, took the stand 
and testified that she noticed nothing unusual occur at 
the bathroom nor anything out of the ordinary when she 
and her husband departed for home (II Tr. 63-64). She 
did say that Mrs. Matthews asked them to call her when 
they got home and announce their safe arrival (II Tr. 
64). 


Appellant took the stand. His version was that shortly 
before he departed from the Matthews’ residence he went 
into one of the bedrooms to get his coat. His undershirt 
had pulled up from dancing and he wanted to straighten 
it out but did not want to do it in the bedroom because 
a woman was asleep on one of the beds. So appellant 
went into the bathroom and, according to his testimony, 
because his trousers were of tight, Italian style, he had 
to unbutton them in order to tuck in his undershirt. Ap- 
pellant stated that at that time the boy walked into the 
bathroom and asked if appellant was going home. Then 
the mother walked in and asked what was going on. Ap- 
pellant turned away from her. The boy said, “nothing,” 
and the mother told him to go get into bed with his step- 
father. She went back into the parlor. Then appellant 
and his wife departed. When they got home, appellant 
called to announce their safe arrival and at trial he as- 
serted that it was only then that he was accused by Mrs. 
Matthews. Appellant and his wife then returned to the 
Matthews’ apartment. (II Tr. 75-80.) On cross-exami- 
nation appellant testified that although he had talked to 
Mr. Matthews subsequent to the incident, at no time did 
he relate his version to the stepfather (II Tr. 83-84). 
Also appellant denied telling Mrs. Matthews in the bath- 
room that he was trying to get the boy to get appellant’s 
girl friend (II Tr. 84). Appellant expanded upon his di- 
rect testimony by saying that he turned sideways in the 
bathroom and urinated after Mrs. Matthews walked in 
(II Tr. 87). Appellant admitted that his trousers were 
open when Mrs. Matthews walked in (II Tr. 86). 


STATUTE INVOLVED 


Title 22, D.C. Code, § 3501(a), provides: 


Any person who shall take, or attempt to take any 
immoral, improper, or indecent liberties with any 
child of either sex, under the age of sixteen years 
with the intent of arousing, appealing to, or gratify- 
ing the lust or passions or sexual desires, either of 
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such person or of such child, or of both such person 
and such child, or who shall commit, or attempt to 
commit, any lewd or lascivious act upon or with the 
body, or any part or member thereof, of such child, 
with the intent of arousing, appealing to, or gratify- 
ing the lust or passions or sexual desires, either of 
such person or of such child, or of both such person 
and such child shall be imprisoned in a penitentiary 
not more than ten years. 


SUMMARY OF ARGUMENT 


I 


In his summation to the jury the prosecutor was within 
the wide latitude allowed in closing arguments since he 
was arguing in effect that his witness was unimpeached. 
Any possibility that the jury would believe that he was 
testifying as to the contents of a prior statement by that 
witness was promptly eliminated by the court and the 


prosecutor himself. Also, the prosecutor’s characterization 
of appellant’s testimony was a proper comment based upon 
the evidence given at trial. 


Ii 


The testimony by the victim’s mother satisfied the re- 
quirement for corroborative evidence on the commission of 
the crime. The case was basically a conflict between the 
testimony of the victim and his mother and that of ap- 
pellant. This was an issue of credibility for the jury 
which resolved it against appellant. 


ARGUMENT 


I. The prosecutor’s closing argument did not deprive 
appellant of a fair trial. 
(II Tr. 117-120) 


Wide latitude is allowed on closing arguments, Pritchett 
v. United States, 87 U.S. App. D.C. 374, 185 F.2d 438 


(1950), and it is certainly proper for a prosecutor to 
argue that no effort, or that an unsuccessful effort, was 
made to impeach his witnesses, Johnson v. United States, 
121 U.S. App. D.C. 19, 22 n.8, 347 F.2d 803, 806 n.8 
(1965). The issue of prejudice in this area of advocacy 
arises only when the prosecutor takes on the role of an 
unsworn witness and indicates to the jury from his per- 
sonal knowledge that unadmitted or inadmissible prior 
statements corroborate the testimony of his witnesses. 
Reichert v. United States, 123 U.S. App. D.C. 294, 359 
F.2d 278 (1966) ; Johnson v. United States, supra. 

At trial, appellant attempted to impeach the credibility 
of the testimony of the boy, David Ingram, by reading 
excerpts from his grand jury testimony. In his closing 
argument, the prosecutor argued that the impeachment of 
the boy was unsuccessful, when the following exchange 
occurred : 


GOVERNMENT COUNSEL: As a matter of 
fact, they corroborate what David said. You recall 
Mrs. Matthews made a statement on April 4th also. 
No impeachment with that statement. 

DEFENSE COUNSEL: Objection, Your Honor. 
That statement is not in evidence. 

THE COURT: Now, no statement in evidence 
from Mrs. Matthews, that is correct, so I don’t take 
it you are arguing what was in that statement? 

GOVERNMENT COUNSEL: No, Your Honor. 

THE COURT: Proceed. 


(II Tr. 117-118.) 


Appellant asserts that the above remark by the prose- 
cutor places this case “on all fours” with Reichert and 
Johnson, supra (Appellant’s Brief p. 10). But the closing 
arguments involved in those decisions are clearly differ- 
ent from the one in this case. In Johnson, the prosecutor 
unequivocally told the jury as to some inadmissible state- 
ments that “there is no difference, ladies and gentlemen, 
in the reports made at the time of the crime. They cor- 
roborate the testimony of the police officer from the wit- 
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ness stand.” 121 U.S. App. D.C. at 21, 347 F.2d at 805. 
In the present case the prosecutor was attempting to im- 
press upon the jury that no attempt had been made to 
impeach Mrs. Matthews rather than trying to interject 
his personal knowledge of the contents of the statement 
into the case. 

In Reichert, identification was a crucial issue and al- 
though the prior statements were not introduced into evi- 
dence and there was no indication whether they dealt 
with identification or other aspects of the case, the prose- 
cutor clearly intimated to the jury that the statements 
corroborated the identification testimony. 123 U.S. App. 
D.C. at 297-298, 359 F.2d at 281-282. Hence he was in 
effect giving testimony rather than merely advocating. In 
the present case the argument by the prosecutor was to 
the effect that there was no impeachment of the witness 
in general, and no assertion was made that the prior 
statement corroborated a specific item of testimony by 
Mrs. Matthews. In addition, in Reichert an instruction 
by the trial court exacerbated the effect of the prosecu- 
tor’s remarks, whereas in this case the trial court’s 
action was remedial. Compare Trimble v. United States, 
125 U.S. App. D.C. 178, 175, 369 F.2d 950, 952 (1966). 

Finally, any possible misconception by the jury was 
promptly eliminated when the jury heard from the prose- 
cutor himself that he was not arguing what was in the 
prior statement by Mrs. Matthews. This situation is well 
within the principle of Karikas v. United States, 111 U.S. 
App. D.C. 312, 315, 296 F.2d 484, 437 (1961), where an 
inaccurate characterization of a defendant’s statement by 
a prosecutor was corrected by his own subsequent lan- 
guage. Furthermore the trial court’s action in this case 


3“You may consider the reports made by the identifying witness 
or witnesses after the crime and the description given by the wit- 
ness or witnesses to the police of the persons involved in the 
crime; and this includes statements made immediately after the 
crime and those made at a later time.” 
5 123 ie App. D.C. at 298, 859 F.2d at 282 (Emphasis by the 
ourt. 
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is comparable to that taken in Trimble v. United States, 
supra, where it was held that objectionable portions of 
a closing argument were offset by the trial court’s warn- 
ing to the jury. 

Appellant also complains of the prosecutor’s character- 
ization of appellant’s testimony as a “fabrication”.* The 
prosecutor was clearly within the bounds of permissible 
comment because he was arguing from the testimony 
given at trial when he pointed out that (1) the appellant 
testified that he had failed to relate his side of the story 
under circumstances which called for its proffer, namely 
during conversations with the victim’s stepfather subse- 
quent to the event;* and (2) the evidence given by the 
victim and his mother was more believable than that of 
appellant. (II Tr. 119-120.) Appellant’s reliance at this 
point upon Stewart v. United States, 101 U.S. App. D.C. 
51, 247 F.2d 42 (1957), is misplaced. In Stewart the 
prosecutor gave the impression to the jury that he had 
personal knowledge of perjury by a defense witness; * 


«“Now he was good friends with Mrs. Matthews, but he saw Mr. 
Matthews after the event. I asked him did you tell Mr. Matthews 
this story, this concoction on the witness stand about straighten- 
ing your trousers? No, he didn’t tell him. Did you think it im- 
portant? No. But he didn’t tell it because Matthews didn’t men- 
tion it. 

I tell you ladies and gentlemen, his whole testimony here tailored 
to meet the government’s case is a recent fabrication designed to 
lure you and hoodwink you into believing all he did when he went 
into the bathroom was drop his trousers to straighten his shirt out 
and therefore, ladies and gentlemen, I would renew my request to 
you to return a verdict consistent with the believable evidence in 
the case, evidence that came from two witnesses who told you what 
he was doing in the bathroom and what he did in the bathroom, 
and the situation when the mother burst into that bathroom.” (II 
Tr. 119-120.) (Emphasis added.) 


5 See United States v. Standard Oil Co., $316 F.2d 884 (7th Cir. 
1963) ; 3 Wigmore, Evidence § 1042 ($d Ed. 1940). 


¢ Within a few minutes after denouncing the defense witnesses 
as perjurers, the prosecutor said “I wouldn’t make that accusa- 
tion unless I could prove it.” 101 U.S. App. D.C. at 54, 247 F.2d 
at 45. 
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also, in this case, unlike Stewart, there was testimony 
which contradicted that of appellant from which the pros- 
ecutor could raise the issue of comparative credibility. 
His characterization of appellant’s testimony as a “fabri- 
cation” designed to “lure” and “hoodwink” the jury into 
believing his version of the bathroom incident was, there- 
fore, based on appellant’s testimony at trial and not on 
any representation by the prosecutor of independent 
knowledge of perjury by appellant. Hence, the prosecutor 
closing remarks were well within the bounds of permissi- 
ble trial advocacy. 


Il. There was sufficient corroborative evidence of the 
crime. 


(I Tr. 27; IL Tr. 18, 22-23, 47-48, 76-87) 


Appellant’s second and third arguments boil down to 
a claim that the corroborative evidence given by the vic- 
tim’s mother was insufficient.7 The gist of Mrs. Mat- 
thews’ testimony was that after hearing her son yell 
“stop, stop” she “busted” through the door of the bath- 
room and saw appellant with his trousers down to his 
‘Knees, his sexual organ exposed, and his hands on the vic- 
tim’s head, bending it down. Appellant admits that the 
direct testimony of Mrs. Matthews established a prima 
facie case, but asserts that it was “materially weakened” 
on cross-examination and controverted by the testimony 
of appellant and his wife (Appellant’s Brief p. 12)2 This 


7 Corroborative evidence is needed to establish this crime. Wilson 
v. United States, 106 U.S. App. D.C. 226, 271 F.2d 492 (1959) ; 
Jones V. United States, 97 U.S. App. D.C. 291, 281 F.2d 244 (1956). 

Compare the corroborative evidence in this case, an eye witness 
observation by an adult, with that in Konvalinka v. United States, 
162 A.2d 778 (D.C. Ct. App. 1960), aff'd per curiam, 109 U.S. App. 
D.C. 307, 287 F.2d 846 (1961), where it was held that a spon- 
taneous exclamation to a police officer five minutes after an assault 
of a homosexual nature by the fourteen-year-old victim corrobor- 
ated his testimony as to the assault itself. 


8 Contrary to appellant’s assertion, there was no testimony that 
Mrs. Matthews accused appellant of the crime to his wife (Appel- 
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raises an issue of the credibility of the witnesses, a matter 
reserved for resolution by the jury. Glasser v. United 
States, 315 U.S. 60, 80 (1942) ; Trimble v. United States, 
supra; Young v. United States, 114 U.S. App. D.C. 42, 
43, 309 F.2d 662, 663 (1962). 

Appellant says that the Government should have called 
as witnesses some of the other people present at the apart- 
ment. In the first place, these people were “equally avail- 
able” to the appellant. Secondly, the Government is not 
under an obligation to call every possible witness; its duty 
is to present sufficient evidence with a view to the econ- 
omy of trial time and the understanding by the jury. 
Morton v. United States, 79 US. App. D.C. 329, 147 
F.2d 28, cert. denied, 324 U.S. 875 (1945). 

Moreover, there is nothing in the evidence of either 
side to indicate that any other person was a witness to 


lant’s Brief p. 13). Mrs. Matthews did testify that after appel- 
lant departed, Mr. Butler asked what was wrong and she told him 
(II Tr. 22-28). The son testified that after appellant left his 
mother went into his bedroom where Mrs. Butler was still on his bed 
and told her of the incident (I Tr. 27). Mrs. Matthews did attempt 
to tell her husband but he was still in 2 daze after being recently 
awakened (II Tr. 18). 

As for the specific points mentioned in Appellant’s Brief at 
pp. 18-14: Mrs. Matthews did not testify that she witnessed the 
complete incident as related by her son. Furthermore, her actions 
immediately after the occurrence were quite reasonable. She sent 
her son to get his stepfather and queried appellant on what was 
going ou. Even his lame explanation at that time deserved a rebuke 
from her. Then when her son returned she got him to relate the 
full transaction in front of appellant. As for the conflict as to 
who actually called the police, it seems the trial court was correct 
when it said “how important is it whether the boy called the police 
or the mother?” (II Tr. 47.) 

In addition, appellant’s own testimony corroborates Mrs. Mat- 
thews’ evidence to the extent that he admitted that his trousers 
were at least open and his sexual organ exposed when he testified 
that he turned away toward the commode to urinate (II Tr. 86-87). 
Appellant’s own testimony does seem to have a hollow ring to it 
when at one time he testified that he did not rearrange his under- 
shirt in the bedroom because a woman was asleep on one of the 
beds, and yet when Mrs. Matthews came into the bathroom he 
merely turned away and urinated (II Tr. 76, 87). 
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the occurrence in the bathroom. Hence other witnesses 
would not have been merely cumulative; they would have 
been inferior. 2 Wigmore, Evidence § 287-288 (3d Ed. 
1940). As trial counsel for appellant said below, “basic- 
ally the case amounts to the word of Mrs. Matthews and 
David against the defendant.” (II Tr. 48.) As previously 
submitted, this was an issue of credibility for the jury, 
and the jury resolved it against appellant. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
SEYMOUR GLANZER, 
Assistant United States Attorneys. 


Larry D. KNippa, 
Special Assistant 
to the United States Attorney. 
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POINT I. 


The Prejudicial Effect of the Prosecution's 
Closing Ar ent was not Eliminated Db 
the Court's Intervention or the 


Prosecutor's Response. 


fhe government argues (p.8) that any prejudice re- 


sulting from the prosecution's closing argument was eliminated 
by the exchange between the Court and the prosecuting Betorney, 
immediately after the latter's use in argument of the de- 
fense's omission to use the corroborating witness' April 4 
statement to impeach her. 

In the context of the argument, reference to the April 


4% statement plainly inferred the statement was not so used be- 


cause its contents was consistent with her trial testimony. 


This of course was prejudicial error, under the precedents, 
the statement having! been made available to the defense under 
the Jencks Act. 

However, when the defense objected, the Court merely 
said to the prosecuting attorney "I take it you are not arguing 
what is in that (the witness') statement." The prosecution 
answered "No," and there the matter was allowed to rest by the 
Courte 


The trial court's action in this case is in no wise 


comparable to that taken in Trimble v. United States, 125 U.S. 
App. DeCe, 173, 369 F(2d) 950 (1966). There, the trial court 


appropriately warned’ the jury.e Here there was no warning. The 
Court accepted an answer that was either disingenuous or a 
retraction, it is not clear which. If the argument had no re- 
ference to the contents of the statement, it has no point what- 
ever. In any event, the damage had been done, and appropriate 
steps were not taken to remedy or cure it. 
POINT II. 
The Corroboration was Insufficient to Support Conviction. 

The appellant's contention below was that there 
was no accusation of the crime made until he or his wife had 
returned to their home and then received a telephone call from 
the corroborating witness, when they immediately and voluntarily 
returned to the apartment, where appellant was promptly placed 
under arrest. 

On the other hand, the corroborating witness had 
testified to having accused the appellant to several persons be- 
fore he and his wife left the apartment. II Tr. 16,19-20, 21, 22. 
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In fact, she testified that before their departure, appellant's 


wife was weeping and upbraiding him, and "he said it was false -- 


he was shouting." II Tr. 20. And she told appellant as he, 


was 


going out the apartment door with his wife that she was going 


to call the police. II Tr. 21. 


In these circumstances, appellant reiterates the) 


position taken in its main brief, that in this case, failure of 


the government to call any of the rather numerous available 


witnesses was fatal omission to sustain its burden of proof. 
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Appellant Cooper W. Gibson, by his attorney, 
Joseph P. Tumilty, Jr., respectfully petitions this 
Honorable Court for rehearing en bane of the above appe 
As grounds for this petition, appellant's undersigned 
attorney states: 

1. This is an appeal from a conviction for 
taking indecent liberties with an eleven year old boy. 
22 DeC. Code 3501 (a) (1967). The judgment was affirmed 


by a panel of this Court on February 12, 1968. 


2. The issue in the trial court turned on the 
credibility of the witnesses: the complaining witness and 
his mother on the one hand, and the defendant and his wife 
on the other. The, panel's per curiam opinion recognizes 
that the cross-examination of the boy and his mother was 
"effective", and that "certain inconsistencies" were brought 
out by defense counsel between testimony of the boy at the 
trial and in the Grand Jury minutes. On the other hand, the 
testimony of the accused and his wife was not shaken, and 
the government did not call available witnesses in rebuttal. 

In this posture, where the truth or falsity of the 
testimony was exclusively for the jury, the prosecution re- 
sorted to the following statement to the jury: "I tell you, 
ladies and gentlemen, his (appellant's) whole testimony here 
tailored to meet the government's case is a recent fabrica- 
tion designed to lure you and hoodwink you. . ." (Emphasis 
supplied. ) 

This, the panel emphasized (per curiam opinion, 
Note 1), was an impermissible statement, as "no evidence 
warranted this opinion -- conclusion of the prosecution." 
Nevertheless, the panel has held that "On the whole record 


we conclude that this does not warrant reversal." 


3- In Garris ve U. S., Now 21,142, decided by a 


panel of this Court on February 1+, 1968, breach of a similar 
canon of trial procedure was held to necessitate a reversal 


and new trial, despite failure of the defense to protest at 
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the time the impermissible argument was made, and also 
spite the Government's contention that no prejudice could 
have ensued because of the strength of its total case. 

4, This appeal presents a more impelling re- 
quirement than Garris for reversal and a new trial, inas- 
much as here "the case before us lies in a field in which 


our courts have traditionally been unusually skeptical’ to- 


| 
ward the accusation." Kelly v. U. Se, 90 App. D.C. 125, 


1947 (2d) 150,153 (1952). 
Wherefore, petitioner urges that a rehearing by 
the Court en banc should be granted. 
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